FIRST REGULAR MEETING
OF
BOARD OF DIRECTORS
MONTECITO GROUNDWATER BASIN
GROUNDWATER SUSTAINABLITY AGENCY
MEETING LOCATION:
MONTECITO FIRE PROTECTION DISTRICT
595 SAN YSIDRO ROAD
MONTECITO, CALIFORNIA
MONDAY, APRIL 29, 2019
9:30 A.M.
AGENDA
1.

SWEARING IN OF DIRECTORS
A.

Oath of Office, Directors Coates, Goebel , Hayman, Plough and Wicks

2. CALL TO ORDER, ROLL CALL, DETERMINATION OF QUORUM
3. PLEDGE OF ALLEGIANCE
4. BOARD OF DIRECTORS
A.

INFORMATION ONLY: Acknowledgment and Introduction of Directors

B.

BOARD ACTION: Appointment of Officers of the Board; President & Vice
President & Board Secretary

5. PUBLIC FORUM
This portion of the agenda may be utilized by any member of the public to address and ask
questions of the Board of Directors on any matter not on the agenda within the jurisdiction of the
Montecito Groundwater Basin Groundwater Sustainability Agency. Depending upon the subject
matter, the Board of Directors may be unable to respond at this time, or until the specific item is
placed on the agenda at a future Board meeting in accordance with the Ralph M. Brown Act.
6. CONSENT CALENDAR
Following items are to be approved or accepted by vote on one motion unless a Board member
requests separate consideration:
A.

No items

7. AGENCY OPERATIONS
* A.

BOARD ACTION: Adoption of Resolution No. 1, a founding resolution of the
Montecito Groundwater Basin Groundwater Sustainability Agency including the
adoption of governance bylaws;

* indicates attachment included for this item
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B.

BOARD ACTION: Appointment of GSA Board Support Personnel; General
Manager, Fiscal Agent and Treasurer, and General Legal Counsel.

C.

BOARD ACTION: Adoption of a regular board meeting schedule.

D.

BOARD ACTION: Adoption of the following code or policy of the Montecito
Water District, including the current version and any subsequent amendments,
modifications and/or revisions.
i. Conflict of Interest Code (MWD Resolution No. 2170)
ii. Procurement Policy (Policy Adopted January 17, 2017))
iii. Records Retention Policy (MWD Resolution No. 2133)
iv. Signatory Policy (MWD Resolution No. 2144)
v. Director Compensation Policy (MWD Resolution No. 2174)

* E.

BOARD ACTION: Approval of the following professional consulting services
i. Ratification of Montecito Water District board action to consult with Dudek
for professional services to assist with the development of a Groundwater
Sustainability Plan.

*
*

ii. Approval of Contract Amendment with Cohen & Burge, LLP for general
legal services in connection with the Montecito Groundwater Basin
Groundwater Sustainability Agency.
iii. Approval of Engagement Letter and Conflict Waiver with Brownstein Hyatt
Farber Schreck for special legal services in connection with the Montecito
Groundwater Basin Groundwater Sustainability Agency.
F.

INFORMATION ONLY: Acquisition of General Liability insurance coverage from
the Association of California Water Agencies Joint Powers Insurance Agency.

G.

BOARD ACTION: Discuss options for the establishment and function of
committees.

H.

INFORMATION ONLY: Overview of the Sustainable Groundwater Management
Act;

8. AGENCY BUSINESS REPORT
A.

INFORMATION ONLY: Consider preparation of regular financial reporting.

9. COMMITTEE REPORTS
None to report
10. LEGAL MATTERS
A.

Legal Counsel – Oral Report

* indicates attachment included for this item
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11. DIRECTOR REQUESTS
Requests from Directors for items other than regular agenda items for the next regular Board
meeting or any future meeting.
12. ADJOURNMENT
Note: This agenda was posted at the Montecito Water District front counter and outside display case at 5:00
p.m. on April 26, 2019. The Americans with Disabilities Act provides that no qualified individual with a
disability shall be excluded from participation in, or denied the benefits of, the Agency’s programs, services
or activities because of any disability. If you need special assistance to participate in this meeting, please
contact the Montecito Water District Office at 805-969-2271. Notification at least twenty-four (24) hours
prior to the meeting will enable the Agency to make appropriate arrangements.
Supporting documents for agenda items are available at the Montecito Water District front counter during
normal business hours, 7:30am to 5:00pm.
Materials related to an item on this agenda submitted to the Board after distribution of the agenda packet are
available for public inspection in the Montecito Water District offices located at 583 San Ysidro Road,
Montecito, during normal business hours.

* indicates attachment included for this item

MONTECITO GROUNDWATER BASIN
GROUNDWATER SUSTAINABILTY AGENCY
MEMORANDUM

SECTION:

7-A

DATE:

APRIL 29, 2019

TO:

BOARD OF DIRECTORS

FROM:

GENERAL MANAGER

SUBJECT:

ADOPTION OF RESOLUTION NO. 1, A FOUNDING RESOLUTION OF
THE MONTECITO GROUNDWATER BASIN GROUNDWATER
SUSTAINABILITY AGENCY INCLUDING THE ADOPTION OF
GOVERNANCE BYLAWS

RECOMMENDATION:
That the Agency Board of Directors adopt Resolution No. 1, a founding resolution of the
Montecito Groundwater Basin Groundwater Sustainability Agency including the adoption of
governance bylaws.
DISCUSSION:
In September 2014, California passed Senate Bills 1168 and 1319 and Assembly Bill 1739,
known collectively as the Sustainable Groundwater Management Act (“SGMA”), enacting
Water Code §§10720 – 10737.8. The legislative intent of SGMA, among other goals, is to
provide for the sustainable management of groundwater basins, to enhance local management of
groundwater, to establish minimum standards for sustainable groundwater management, and to
manage groundwater basins through the actions of local governmental agencies to the greatest
extent feasible while minimizing state intervention. The SGMA, which became effective on
January 1, 2015, requires the sustainable management of those groundwater basins designated by
the State Department of Water Resources (DWR) as medium and high priority by the year 2042.
DWR defines “sustainability” as the absence of negative impacts including but not limited to
groundwater depletion, water quality degradation, and land subsidence. DWR’s groundwater
basin priority designations are based on several factors, including population, number of
groundwater wells, overdraft, land subsidence and water quality conditions.
Recognizing the importance of the Montecito Groundwater Basin to the Montecito Water
District’s (District) overall water supply portfolio, particularly during periods of below average
rainfall and droughts, the District elected to pursue compliance with SGMA in mid-2016 despite
its very low priority designation at the time. Since that time, the Basin was reprioritized by
DWR as a medium priority basin in its 2018 draft prioritization process, thereby requiring the
implementation of SGMA for the Basin.
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SGMA requires all high and medium priority non-adjudicated groundwater basins, as designated
by Bulletin 118 issued by the California Department of Water Resources (“DWR”), to be
managed by a Groundwater Sustainability Agency (“GSA”) and that such management be
accomplished pursuant to a Groundwater Sustainability Plan (GSP) for the Basin. California
Water Code §10721(j) defines a GSA as one or more local agencies, that implement the
provisions of SGMA. Any local public agency or combination of local agencies that have water
supply, water management, or land use responsibilities within a groundwater basin may elect to
become a GSA over the basin. The District is a County Water District, organized pursuant to
Water Code §30000 et seq, with water supply and water management responsibilities within its
service area. The District is also a local agency, with water supply and water management
responsibilities, overlying the majority of the Basin, and is therefore also a local agency as
defined within Water Code §10721(n).
The District gave notice, pursuant to Water Code §10723(b) and Government Code §6066 of its
intent to become the GSA for the Basin, and held a public hearing on July 24, 2018 in the
County overlying the Basin. After giving notice, holding a public hearing, and considering the
groundwater conditions for the Basin, the District Board of Directors determined it to be in the
best interest of the District, its service area, other stakeholders, and the public to act as the GSA
for the Basin, and elected to provide for the sustainable management of the Basin and passed
Resolution No. 2169 declaring its intention to become the groundwater sustainability agency for
the Basin. The District’s formation notice was posted on the DWR’s SGMA Portal and on
November 28, 2018 after a 90-day public review period, DWR declared the District the exclusive
GSA for Basin.
The District is meeting for the first time as the Montecito Groundwater Basin Groundwater
Sustainability Agency (Agency) on April 29, 2019. Attached for Agency Board consideration is
a founding resolution including proposed governance Bylaws for the Agency. Both documents
have been thoroughly reviewed by District General Legal Counsel.

ATTACHMENTS:
A. Draft Resolution No. 1 and Bylaws
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RESOLUTION NO. 1
FOUNDING RESOLUTION OF THE BOARD OF DIRECTORS OF THE MONTECITO
GROUNDWATER BASIN GROUNDWATER SUSTAINABILITY AGENCY
INCLUDING THE ADOPTION OF GOVERNANCE BYLAWS

WHEREAS, in September 2014, California passed Senate Bills 1168 and 1319 and
Assembly Bill 1739, known collectively as the Sustainable Groundwater Management Act
(“SGMA”), enacting Water Code §§10720 – 10737.8; and
WHEREAS, SGMA went into effect on January 1, 2015; and
WHEREAS, the legislative intent of SGMA, among other goals, is to provide for the
sustainable management of groundwater basins, to enhance local management of groundwater, to
establish minimum standards for sustainable groundwater management, and to manage
groundwater basins through the actions of local governmental agencies to the greatest extent
feasible while minimizing state intervention; and
WHEREAS, SGMA requires all high and medium priority non-adjudicated groundwater
basins, as designated by Bulletin 118 issued by the California Department of Water Resources
(“DWR”), to be managed by a Groundwater Sustainability Agency (“GSA”) and that such
management be accomplished pursuant to a Groundwater Sustainability Plan (GSP) for the basin;
and
WHEREAS, the Montecito Groundwater Basin, DWR Basin Number 3049 (“Basin”) was
designated by DWR as a medium priority basin in its 2018 draft prioritization process, thereby
requiring the implementation of SGMA for the Basin; and
WHEREAS, California Water Code §10721(j) defines a GSA as one or more local
agencies that implement the provisions of SGMA; and
WHEREAS, any local public agency or combination of local agencies that have water
supply, water management, or land use responsibilities within a groundwater basin may elect to
become a GSA over that basin; and
WHEREAS, Montecito Water District (District) is a County Water District, organized
pursuant to Water Code §30000 et seq, with water supply and water management responsibilities
within its service area; and
WHEREAS, the District is a local agency, with water supply and water management
responsibilities, overlying the majority of the Basin, and is therefore also a local agency as defined
within Water Code §10721(n); and
WHEREAS, it is beneficial to the health, safety, and water supply reliability of the Basin
for all stakeholders in the Basin to retain local jurisdiction and control over groundwater resources
within the Basin; and
WHEREAS, the Basin is currently one of the only reliable water supplies for the District,
supplying nearly 15% of its annual water supply needs throughout the recent historic drought
GSA Resolution No 1

Page 1 of 3
Section 7-A
Page 3

(2012-2018), and therefore ensuring this supply is managed sustainability into the future remains
a top priority for the District; and
WHEREAS, the District gave notice, pursuant to Water Code §10723(b) and Government
Code §6066 of its intent to become the GSA for the Basin, and a public hearing was held on July
24, 2018 in the County overlying the Basin; and
WHEREAS, after said notice, hearing, and consideration of groundwater conditions for
the Basin, the Board of Directors of the Montecito Water District determined it to be in the best
interest of the Montecito Water District, its service area, other stakeholders, and the public to act
as the GSA for the Basin, and to thereby provide for the sustainable management of the Basin and
passed Resolution No. 2169 declaring its intention to become the groundwater sustainability for
the Basin; and
WHEREAS, the District’s formation notice was posted on the DWR’s SGMA Portal and
on November 28, 2018 after a 90-day public review period, DWR declared the District the
exclusive GSA for Basin; and
WHEREAS, the District will work cooperatively with other local users of groundwater
to manage groundwater in compliance with SGMA; and
WHEREAS, adoption of this Resolution does not constitute a project under the California
Environmental Quality Act because it does not result in any direct or indirect physical change in
the environment;
NOW, THEREFORE, BE IT RESOLVED, that the Board of Directors of the Montecito
Groundwater Basin Groundwater Sustainability Agency does hereby:
1. Affirm that the above recitals are true and correct, and are incorporated as terms of
this resolution.
2. Create the Montecito Groundwater Basin Groundwater Sustainability Agency
(“Agency”) under the SGMA with the intent of developing and implementing a
GSP to sustainably manage the entirety of the Montecito Groundwater Basin in
compliance with SGMA, and which shall have all the powers granted to a GSA
pursuant to SGMA;
3. Affirm that the Agency hereby created shall consider the interests of all beneficial
uses and users of groundwater within the Montecito Groundwater Basin;
4.

Affirm that the Agency will continue to maintain a list of persons interested in
receiving notices regarding GSP preparation, meeting announcements, and relevant
documents, as required by Water Code §10723.4;

5. Affirm the Appointment of the Board of Directors of the District as the Board of
Directors of the Agency;
6. Approve the Appointment of the Board President of the Agency;
7. Approve the “Bylaws of the Montecito Groundwater Basin Groundwater

Sustainability Agency” as set forth in Exhibit A to this Resolution.
GSA Resolution No 1

Page 2 of 3
Section 7-A
Page 4

PASSED AND ADOPTED by the Board of Directors of the Montecito Groundwater Basin
Groundwater Sustainability Agency this 29th day of April, 2019 by the following roll call vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
APPROVED:
____________________________
Floyd Wicks
President Board of Directors
ATTEST:
_____________________________
Nicholas Turner, P.E.
Secretary

GSA Resolution No 1
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Exhibit ‘A’ to Resolution No. 1

BYLAWS
of the
Montecito Groundwater Basin
Groundwater Sustainability Agency

Adopted April 29, 2019
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PREAMBLE
These Bylaws are adopted and effective as of [MONTH/DATE], 2019 pursuant to Water
Code Sections 30000 et seq and Water Code Sections 10720 et seq. All references herein to Code
Sections shall refer to the laws of the State of California unless otherwise specified.
ARTICLE 1. THE AGENCY
1.1

NAME OF THE AGENCY. The name of the agency is the Montecito Groundwater
Basin Groundwater Sustainability Agency (“Agency”).

1.2

GROUNDWATER SUSTAINABILITY AGENCY.

1.2.1 The purpose of a Groundwater Sustainability Agency (“GSA”) is to implement and fulfill
the requirements of the California Sustainable Groundwater Management Act ("SGMA")
as set forth in Water Code §§10720-10737.8.
1.2.2 SGMA requires all groundwater basins designated as medium and high priority, per Bulletin
118 issued by the DWR, to be sustainably managed by a GSA by 2040. In February 2019,
DWR finalized its groundwater basin reprioritization process re-designating the Montecito
Groundwater Basin from a “very low” priority to a “medium” priority thereby mandating
compliance with the SGMA.
1.2.3 The Montecito Water District adopted Resolution 2169 on July 24, 2018 thereby giving
notice to the California Department of Water Resources (DWR) of its intention to become
the GSA pursuant to the SGMA for the Montecito Groundwater Basin, designated as DWR
Basin Number 3049 (“Basin”). In November 2018, the DWR declared Montecito Water
District as the exclusive GSA for the Basin.

1.3

1.4

GENERAL AGENCY POWERS. The Agency shall reasonably and equitably manage the
Basin, to protect and enhance the health of the Basin. The powers of the Agency are as set
forth in the SGMA and advisory and decision-making responsibilities are vested in the
Board of Directors (“Board”). The term “Director(s)” shall mean the elected and/or
appointed representatives of Montecito Water District, who also serve as the Directors of
the Agency. The Agency’s Board generally reserves unto itself the right to delegate by
ordinance and resolution such powers as are appropriate and permissible by law.
SPECIFIC AGENCY POWERS.
1.4.1 The Agency shall oversee the development of a Groundwater Sustainability Plan
pursuant to SGMA, any amendments thereto, and any implementing rules and regulations
of the Agency. The Agency shall make a written recommendation to the Board on the
adoption or amendment of a Groundwater Sustainability Plan or any implementing rule or
regulation of the Agency. The following general principles will guide the preparation of a
Groundwater Sustainability Plan for the Basin:
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1.4.1.1
Develop and adopt a GSP that defines the basin setting and
establishes criteria that will maintain or achieve sustainable groundwater
management.
1.4.1.2
Monitor and report groundwater conditions to demonstrate that the
GSP is achieving the sustainability goal(s) for the basin.
1.4.1.3
basins.

Document the effect of the implementation of the GSP on adjacent

1.4.1.4
Modify the GSP as needed and report on substantial compliance to
the California Department of Water Resources.
1.4.1.5
Establish and report sustainable management criteria, projects, and
management actions.
1.4.1.6
Demonstrate that the GSP provides a sustainably managed basin for
20 years following the GSP implementation without adversely affecting the ability
of an adjacent basin to achieve and maintain its sustainability goals.
1.4.1.7
The Agency shall conduct investigations to determine the need for
groundwater management, monitor compliance and enforcement, or propose or
update fees or other revenue measures, and make recommendations to the Board.
1.4.1.8
In the event the Agency establishes any discretionary permitting or
similar regulations relating to sustainable groundwater management, it is the intent
of the Board to provide for such permits to be issued by the Agency, subject to appeal
to the Board.
1.4.1.9
In the event the agency establishes an administrative enforcement
hearing process pursuant to Water Code Section 10732(b)(2), it is the intent of the
Board to provide for such enforcement hearings to be conducted, and decisions
rendered by the Agency, subject to appeal to the Board.
1.5

SEAL. The Agency may authorize and adopt a seal for use by the Agency. Any seal
authorized and adopted by the Board shall bear the name of the Agency and shall only be
modified upon a vote of the Board.

1.6.

PRINCIPAL OFFICE OF THE AGENCY. The principal office of the Agency shall be
located at Montecito Water District, 583 San Ysidro Road, Montecito, CA 93108 or at
such other location as the Board may designate.
ARTICLE 2. MEETINGS

2.1

OPEN MEETINGS. Meetings of the Agency Board and any advisory body shall be open
to the public and shall be conducted in compliance with the Ralph M. Brown Act,
Government Code Section 54950 et seq. (“Brown Act”).

2.2

Meetings of the Board and of advisory bodies shall be held within the jurisdictional limits
of the Basin, except: to comply with State or Federal law or court order; to inspect real
property or personal property which cannot be moved; to meet with another public agency
at the other agency on multi-agency matters; to discuss legislative or regulatory matters
with state or federal officials; to discuss matters relating to an Agency facility in the
11
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2.2.1

2.2.2

facility; and to consult with legal counsel at counsel’s office.
The term “meeting” shall be defined consistent with the requirements of Government Code
Section 54952.2 and includes any congregation of a quorum of the Board at the same time
and place to hear, discuss or deliberate on any issue within the jurisdiction of the Agency;
and any use of direct communications, personal intermediaries or technological devices by
a quorum of the Board or an advisory body to develop a collective concurrence to action
by the Board or advisory body.
The term “meeting” does not include: individual contacts between Directors and other
persons; attendance at a conference or similar gathering open to the public involving
discussions of issues of interest to the public generally by public agencies specifically, if a
quorum does not discuss Agency business; attendance at open and publicized meetings
addressing topics of community concern by someone not associated with the Agency, if a
quorum does not discuss Agency business; or attendance at social or ceremonial events, if
a quorum does not discuss Agency business; or such other interpretations of what
constitutes a meeting as may exist now, or in the future, pursuant to applicable law

2.3

REGULAR MEETINGS. The regular meetings of the Agency shall be held at a location
within the jurisdictional limits of the Basin on a day and time which the Agency’s Board
may designate and/or change from time to time. In the event a regular meeting date falls on
a legal holiday, said meeting may be rescheduled to another date and time as determined by
the Agency’s Board. A regular meeting may be adjourned by the Board or by less than a
quorum to another time pursuant to Government Code 54995. An adjourned regular meeting
is a regular meeting for all purposes if held within five days of the regular meeting. If the
adjourned meeting is held more than five days after the regular meeting, a new agenda shall
be posted.

2.4

SPECIAL MEETINGS. Special meetings of the Board shall be conducted pursuant to
Government Code Section 54956.

2.5

EMERGENCY MEETINGS. Emergency meetings of the Board shall be conducted
pursuant to Government Code Section 54956.5.

2.6

AGENDA. The Agency shall prepare an agenda for its meetings as required under the
Government Code. At least seventy-two hours before a regular meeting, or at least twentyfour hours prior to a special meeting, the Board Secretary shall post an agenda containing
a brief, general description of each item of business to be transacted or discussed at the
meeting, including the items to be discussed in closed session. The posting shall be freely
accessible to the public. The agenda shall include the opportunity for the public to address
the Board prior to taking action on any matter. The agenda for regular and adjourned regular
meetings shall include the opportunity for the public to address the Board on matters within
the jurisdiction of the Agency but not on the agenda. During public comment, a Director
may request a matter be included on the agenda for a future meeting. The Administrator
shall arrange for the matter to be placed on a future agenda as promptly as feasible. No
action shall be taken on matters not shown on the posted agenda, except that Directors may
briefly respond to statements made or questions posed during public comment; respond to
a request for clarification; provide a reference to staff or other resources for factual
information; request staff to report back to the Board at a subsequent meeting or direct staff
12
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to place a matter of business on a future agenda. The Board may add matters to the agenda
upon a majority finding that an emergency exists or upon at least a three-fourths vote finding
there is a need to take immediate action and the need for action came to the attention of the
Agency subsequent to the posting of the agenda.
2.7

QUORUM. A quorum of the Board shall consist of a majority of the Directors. In the
absence of a quorum, no business may be transacted beyond the adjournment of a meeting
by the remaining Directors. A Director shall be deemed present for the determination of a
quorum if the Director is present at the meeting in person or if they participate in the meeting
telephonically as provided for in the Brown Act.

2.8

OFFICIAL ACT. Except as otherwise provided by statute, the Agency shall adopt every
official act by a vote of the Board. The Board may act by motion, resolution, or ordinance.

2.9

VOTING. Voting shall be accomplished in a manner that readily signifies the vote of the
individual Directors which shall be entered upon the minutes of such meeting. The
affirmative vote of at least three Directors is necessary for the Board to take action.

2.10

MINUTES. The Secretary appointed by the Board shall prepare written action minutes of
meetings, which shall be available for public inspection when approved by the Board. The
record shall contain the votes and abstentions on each matter for which a vote is taken.

2.11

PUBLIC PARTICIPATION. If a meeting is willfully interrupted by a group or groups of
persons so as to render the orderly conduct of such meeting unfeasible and order cannot be
restored by the removal of individuals who are willfully interrupting the meeting, the Board
may order the meeting room cleared and continue in closed session. The Board may establish
a procedure for readmitting individuals not responsible for willfully disturbing the orderly
conduct of the meeting. The Board shall not prohibit public criticism of the policies,
procedures, programs or services of the Agency or of the acts or decisions of the Board.
However, no privilege or protection is hereby conferred for expression beyond that
otherwise provided by law.
ARTICLE 3. OFFICERS

3.1

OFFICERS OF THE BOARD. Officers of the Agency’s Board shall consist of a President
and Vice-President and such other positions as may be created by the Board, in its
discretion. The President shall preside at all meetings of the Board, while the VicePresident shall perform the duties of the President in the absence or disability of the
President. The President and Vice-President shall exercise and perform such other powers
and duties as may be assigned by the Board.

3.2

APPOINTMENT OF OFFICERS OF THE BOARD. The Board shall annually elect the
Officers of the Board from the Directors. Officers of the Board shall hold office for a term
of one year commencing on the first Board meeting following January 1st of each and every
calendar year and they may serve for multiple consecutive terms. Officers of the Board may
be removed and replaced at any time, with or without cause, by a Board vote. In the event
that an Officer of the Board loses his or her position as a Director, that Officer of the Board
position shall become vacant and the Board shall appoint a new individual as Officer to
13
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serve the remaining term.
3.3

GENERAL MANAGER The General Manager shall have general supervision over the
administration of Agency business and affairs, subject to the direction of the Board. The
General Manager, or his/her designee may execute contracts, deeds and other documents
and instruments as specifically authorized by the Board and/or generally in accordance with
any signatory policy as may be adopted by the Board

3.4

BOARD SECRETARY. The Secretary shall be selected by, and serve at the discretion of
the Board. The same person may serve as General Manager and Secretary. The Secretary
shall keep the administrative records of the Agency, act as secretary at meetings of the
Agency, record all votes and keep a record of the proceedings of the Agency to be kept for
such purpose, and perform all duties incident to the Secretary’s office. The Secretary shall
maintain a record of all official proceedings of the Board.
The Secretary shall establish and maintain a list of persons interested in receiving notices
regarding Groundwater Sustainability Plan (“GSP”) preparation, meeting announcements,
and availability of draft plans, maps, and other relevant documents pursuant to Water Code
Section 10723.4. The Secretary shall also maintain a record of all registered groundwater
extraction facilities within the Basin pursuant to Water Code Section 10725.6.

3.5

GENERAL COUNSEL. The Agency’s General Counsel(s) shall be the attorney(s)
appointed by the Board and shall be directly responsible to the Board. The General
Counsel(s) shall give advice or written opinions to the President, or other Agency Officers,
and shall prepare proposed resolutions, laws, rules, contracts and other legal documents for
the Agency when requested to do so by the Agency. The General Counsel(s) shall attend
to all lawsuits and other matters to which the Agency is a party, or in which the
Agency may be legally interested, and do such other things pertaining to the General
Counsel’s office as the Agency may request. The Board shall execute a retainer agreement
with the Agency’s General(s) Counsel and any Special Counsel retained by the Agency for
a specific purpose and/or task.

3.6

FISCAL AGENT AND TREASURER. The Board shall appoint the Treasurer of the
Agency. The Treasurer shall be the depository for, and shall have responsibility for, all
money of the Agency from whatever source. All funds of the Agency shall be strictly and
separately accounted for and regular reports shall be rendered of all receipts and
disbursements during the fiscal year as designated by the Board. The books and records of
the Agency shall be open to inspection as required by applicable law, and the Treasurer
shall provide strict accountability of said funds in accordance with applicable provisions of
law.

3.7

PRIMARY AGENCY ACTIVITIES. The General Manager shall either directly conduct,
or oversee an engineer, private consultant, or other qualified person or entity in conducting
the activities required by SGMA and other applicable legal requirements. This includes
those activities and requirements related to developing the GSP, monitoring of groundwater
basin conditions, producing required reports, and interacting with the California
Department of Water Resources, the State Water Resources Control Board and other
regulatory bodies.
14
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ARTICLE 4. DIRECTOR COMPENSATION AND EXPENSES
4.1

COMPENSATION. The Agency may compensate Directors for each day of service at an
Agency Board meeting or other Agency activity for which the Agency Board has
authorized one or more Directors to attend. The amount of such compensation shall be as
established by the Board, in accordance with applicable law.

4.2

EXPENSES. The Agency may reimburse Directors for travel, meals, lodging registration
and similar expenses related to previously approved Agency business. The amount of such
reimbursements shall be as established by the Board, in accordance with applicable law

ARTICLE 5. COMMITTEES, WORKING GROUPS, AND ADVISORY COMMITTEES
5.1 STANDING COMMITTEES AND AD HOC COMMITTEES. The Agency may create
standing committees and ad hoc committees. A standing committee has either “continuing
subject matter jurisdiction” or a regular meeting time, and is comprised solely of less than a
quorum of members of the body. All standing committees will comply with the Brown Act.
An ad hoc committee has a specific task or assignment, does not survive completion of the
task, and is comprised solely of less than a quorum of the members of the body. Ad hoc
committees are not subject to the Brown Act. Staff shall serve in an advisory capacity to any
such committees. The President shall appoint committee members with the concurrence of
the individual(s) appointed.
5.2 ADVISORY COMMITTEES
5.2.1 ESTABLISHMENT OF ADVISORY COMMITTEES. The Board may from time to time
establish advisory committees (“Advisory Committees”) for the purpose of making
recommendations to the Board on the various activities of the Agency. The establishment
of any Advisory Committee, including any Advisory Committee convened under SGMA
(Water Code Section 10727.8), and its duties shall require the majority vote of the Board.
The Board may also designate a chair for an Advisory Committee which shall be a member
of the Board. Advisory Committees shall exist for the term specified in the action creating
the Advisory Committee and the Board may dissolve an Advisory Committee at any time
through a vote of the Board.
5.2.2 CONDUCT OF ADVISORY COMMITTEES. All meetings of Advisory Committees shall
be noticed, held, and conducted in accordance with the provisions of the Brown Act. An
Advisory Committee may use teleconferencing in connection with any meeting in
conformance with, and to the extent authorized by, applicable law. The Board shall appoint
the respective Advisory Committee chairs and it may further establish rules of conduct for
Advisory Committees meetings, provided that said rules do not conflict with the Brown Act
or other applicable law. Each Advisory Committee may establish a time and place for
regular meetings and may call special meetings in the same manner as the Board.
5.2.3 ADVISORY COMMITTEE MEMBERSHIP. Advisory Committee Membership and
appointments shall be at the sole discretion of the Board. Likewise, the Board shall have
the sole discretion to remove or admonish any member or members of Advisory Committees
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at any time. The Board may appoint an alternate to any Advisory Committee member at the
Board’s sole discretion.
5.2.4 ADVISORY COMMITTEE DIRECTION. In establishing an Advisory Committee, the
Board shall provide specific direction to the Advisory Committee as to its charge, expected
duration for completion of its charge, and a summary of the resources, including staff or
consultant support available to the Advisory Committee in performing its work. In no event
shall an Advisory Committee be authorized to speak for the Agency; take final action on
behalf of the Agency on any matters; and/or, authorize or direct the use of Agency funds.
ARTICLE 6. AGENCY MANAGEMENT
6.1

GENERAL MANAGER Except for the Agency's General Counsel, Agency administration
and management will be conducted using the appointed General Manager.

6.2

STAFFING SUPPORT FOR AGENCY OFFICERS AND BOARD MEMBERS. Agency
staff will provide support for Agency Directors, as needed and as directed by the General
Manager. Board agenda and meeting materials will generally be prepared by or reviewed
by the General Manager and General Counsel prior to being finalized.
ARTICLE 7. FINANCES

7.1

DEPOSIT AND DISBURSEMENT OF FUNDS. All funds of the Agency shall be deposited
in one or more depository accounts as may be designated by the Board. No disbursements
of such funds shall be made unless the same shall have been approved in the annual
operating budget, or otherwise specifically approved by the Board. All disbursements shall
be by check unless otherwise approved by the Board. Disbursements may only be issued
upon the signature of two Officers including the Treasurer and the General Manager or a
one Director.

7.2

APPROVAL OF PAYMENT AND SIGNATURE OF CHECKS. The Board shall approve
all payments and authenticate issuance of checks in payment thereof. A check register
showing the check number, payee, amount, and the purpose of each check, as prepared by
the Treasurer, will be sent to the Directors no later than 72 hours before each regular Board
meeting. Checks may be disbursed prior to Board approval. Such items shall be set forth on
the next regular check register and presented to the Board dependent on timing of actual
check delivery.

7.3

BUDGET. The Agency shall operate pursuant to an operating budget. The Agency shall
endeavor to operate each year pursuant to an annually balanced budget so that projected
annual expenses do not exceed projected annual revenues. If the General Manager or his/her
designee determines the approved budget is inadequate to address Agency requirements due
to changes occurring subsequent to the approval of the budget, the General Manager or
his/her designee shall submit recommended modifications to the Board for action. The
General Manager or his/her designee shall implement the approved or revised budget,
provided, all expenditures for capital improvements shall be approved by the Board before
they are undertaken.
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7.4

GENERAL AND SPECIAL BOOKS OF ACCOUNT. The Treasurer or his/her designee
shall maintain books of account in accordance with accepted accounting principles showing
the status of all monies received and disbursed. Such general and special fund accounts shall
be maintained as are necessary to accomplish this purpose.
ARTICLE 8. CLAIMS AGAINST THE AGENCY

8.1

CLAIMS: GENERAL. All claims against the Agency for money or damages require the
presentation of a claim against the Agency in accordance with Government Code Sections
900 – 935.9. (collectively the “Government Tort Claims Act”) and compliance with such
claim requirements as may be adopted by the Board in accordance with Government Code
Section 935.

8.2

FILING OF CLAIM REQUIRED. This Article applies to all claims for money or damages
against the Agency, including those claims that are excepted from claim presentation
requirements under Government Code Section 905 as authorized by Government Code
Section 935, and which are not governed by another statute or regulation expressly relating
thereto.

8.3

PRESENTATION OF CLAIM. A claim, or amendment thereto, shall be presented to the
Agency by delivering it to the Secretary of the Agency or by mailing it to the Secretary at
the Agency’s office. A claim shall be required of all parties, including other public entities,
that wish to claim money or damages against the Agency.

8.4

CONTENTS OF CLAIM. A claim shall be presented by the claimant or by a person acting
on his or her behalf and shall show: (a) The name and postal address of the claimant; (b)
The postal address to which the person presenting the claim desires notice to be sent; (c)
The date, place and other circumstances of the occurrence or transaction, which gave rise to
the claim asserted; (d) The general description of the indebtedness, obligation, injury,
damage or loss incurred so far as may be known at the time of presentation of the claim; (e)
The name or names of the public employee or employees causing the injury, damage or loss
if known; (f) The amount claimed as of the date of presentation of the claim, including the
estimated amount of any prospective injury, damage, or loss insofar as it may be known at
the time of presentation of the claim, together with the basis of computation of the amount
claimed; and (g) The signature of the claimant or some person on his or her behalf.

8.5

TIME FOR PRESENTATION OF CLAIMS. A claim relating to a potential cause of action
for death or for injury to person or to personal property or growing crop shall be presented
not later than six months after accrual of cause of action. A claim relating to another cause
of action shall be presented not later than one year after the accrual of the cause of action.

8.6

LEAVE TO PRESENT LATE CLAIM. When a claim is not presented within the required
time, an application may be made for leave to present such claim. Government Code
Section 911.4(b), and Section 911.6 through 912.2 inclusive, and Sections 946.4 and 946.6
are applicable to such claims, and the time specified in this Article shall be the time
specified in the Government Tort Claims Act.

8.7

TIME FOR ACTION BY BOARD. The Board shall act on the claim as required by
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applicable law after the claim has been presented.
8.8

NOTICE OF REJECTION OF CLAIM. Written notice of rejecting a claim in whole or in
part shall be given to the person who presented the claim; provided, however, that should
the Agency fail to take action on any claim, such claim shall be deemed denied as provided
under the Government Tort Claims Act.

8.9

CLAIM AS PREREQUISITE TO SUIT. No suit for money or damages may be brought
against the Agency by any party, including a public entity, on a cause of action for which
a claim is required by this Article until the written claim has been presented to the Agency
and acted upon by the Board. No lawsuit may be brought against the Agency for which a
claim is required by this Article unless such lawsuit is commenced within six months after
the date the claim is acted upon, or is deemed rejected by the Board or rejected by operation
of law.

8.10

MINOR CLAIMS. The General Manager may allow, compromise or settle a claim for
such amounts as may be specifically authorized and/or generally delegated by the Board.
The General Manager shall advise the Board when there has been allowance, settlement
or compromise on such claim.
ARTICLE 9. DEBTS AND LIABILITIES

9.1

The debts, liabilities and obligations of the Agency are not and will not be the debts,
liabilities or obligations of Montecito Water District or the directors, employees, managers,
or staff of same.
ARTICLE 10. POLICIES

10.1

The Board may adopt procedures, rules and policies for the Agency as appropriate and
necessary, including the following:

10.1.1 A code of ethics for all Directors, Officers and employees of the Agency, whether elected
or appointed, paid or unpaid.
10.1.2 A conflict of interest code for the Agency as set forth in “Resolution No. 2170 of the
Governing Board of the Montecito Water District Amending Appendix A ‘Designated
Positions and Disclosure Categories’ of the District’s Conflict of Interest Code” dated
September 25, 2018.
10.1.3 A financial reserve policy for the Agency.
10.1.4 An investment policy for the Agency as set forth in “Resolution No. 2166: Resolution of
the Board of Directors of the Montecito Water District Concerning the Annual Investment
Policy for the 2018/19 Budget” dated June 26, 2018”.
10.1.5 A procurement policy for the Agency as set forth in the MWD “Procurement Policy” dated
January 17, 2017.
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10.1.6 A records retention policy for the Agency as set forth in “Resolution No. 2133: Resolution
of the Board of Directors of the Montecito Water District Adopting a Records Retention and
Destruction Policy” dated May 17, 2016”.
10.1.7 A reimbursement policy for expenses for Board members of the Agency as set forth in
“Directors Benefits, Compensation and Expense Reimbursement Policy” dated July 18,
2006.
10.1.8 A signatory policy for execution of contracts and instruments by the Agency as set forth in
Resolution No. 2144: Resolution of the Board of Directors of the Montecito Water District
Covering the Authority of Officers to Execute Contracts and Instruments, dated January 17,
2017.
10.1.9 A compensation policy for Board members of the Agency as set forth in “Ordinance No. 88
Ordinance of the Governing Board of the Montecito Water District Fixing the Compensation
of Directors of the Board Pursuant to §§ 20200 through 20207 of the Water Code and
Repealing Ordinance No. 85”.
10.2

The Board, in its discretion, may adopt any code or policy of Montecito Water District,
including but not limited to those set forth in Section 10.1 above, as the code or policy of
the Agency. In the event that the Agency adopts any code or policy of Montecito Water
District, such adoption shall include the current version of the Montecito Water District
policy at the time adopted, policies upon which the current version is based, and any
subsequent amendments, modifications and/or revisions of that policy. The Board, in its
discretion may also modify any code or policy of Montecito Water District adopted by the
Agency in order to particularize such code or policy for the specific requirements of the
Agency.
ARTICLE 11. AMENDMENT

These Bylaws may be amended from time to time by motion and/or resolution of the
Board; provided, however, that no such amendment shall be adopted unless at least three
(3) days’ written notice thereof has previously been given to all Members of the Board. Such notice
shall identify the Article to be amended, the proposed amendment, and the reason for the proposed
amendment.
ARTICLE 12. DEFINITIONS AND CONSTRUCTION
The general provisions, rules of construction, and definitions in the Civil Code will govern
the construction of these Bylaws.
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MONTECITO GROUNDWATER BASIN
GROUNDWATER SUSTAINABILTY AGENCY
MEMORANDUM

SECTION:

7-E

DATE:

APRIL 29, 2019

TO:

BOARD OF DIRECTORS

FROM:

GENERAL MANAGER

SUBJECT:

APPROVAL OF PROFESSIONAL CONSULTING SERVICES
ASSOCIATED WITH THE DEVELOPMENT OF A GROUNDWATER
SUSTAINABILITY PLAN FOR THE MONTECITO GROUNDWATER
BASIN

RECOMMENDATION:
1. That the Agency Board ratify the Montecito Water District board action to consult with
Dudek for professional services associated with the development of a Groundwater
Sustainability Plan pursuant to the Sustainable Groundwater Management Act.
2. That the Agency Board approve a Contract Amendment with Cohen & Burge, LLP for
general legal services in connection with the Montecito Groundwater Basin Groundwater
Sustainability Agency.
3. That the Agency Board approve an Engagement Letter and Conflict Waiver with
Brownstein Hyatt Farber Schreck for special legal services in connection with the
Montecito Groundwater Basin Groundwater Sustainability Agency.
DISCUSSION:
After several years of preparations, on November 28, 2018, the California Department of Water
Resources (DWR) declared Montecito Water District (District) has the exclusive Groundwater
Sustainability Agency for the Montecito Groundwater Basin (‘Montecito Groundwater Basin
Groundwater Sustainability Agency’). During the process, the DWR performed a draft basin
reprioritization whereby the Montecito Groundwater Basin (Basin) was deemed medium priority,
mandating compliance with the Sustainable Groundwater Management Act (SGMA) of 2016.
The District elected to comply with the SGMA in mid-2016, well ahead of the reprioritization
process. To date, the District is ahead of the mandated compliance schedule.
Compliance with SGMA, specifically the development and implementation of a Groundwater
Sustainability Plan (GSP) requires specialized work. Due to the highly technical and sensitive
nature of the SGMA and the significant time commitment required for compliance, assistance
from professional consultants is necessary.
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The elected representatives of the District also serve as the elected board for the Montecito
Groundwater Basin Groundwater Sustainability Agency (Agency). The District, on behalf of the
Agency, has taken steps towards achieving compliance with SGMA, namely basin boundary
modifications, reprioritization analysis, communication and public outreach, and ultimately
Groundwater Sustainability Agency (GSA) formation. In addition, most recently, the District
entered into a contract with Dudek for professional services in connection with the development
of a GSP.
With the Agency meeting for the first time on April 29, 2019, its necessary to not only ratify the
action to consult with Dudek but also acquire general and special legal services to be utilized on
an as-needed basis during the GSP development and potential during the implementation
process.
Dudek
On March 18, 2019, the Montecito Water District (District) approved a proposal received from
Dudek to assist with the development of a Groundwater Sustainability Plan for the Montecito
Groundwater Basin (Basin) pursuant to the Sustainable Groundwater Management Act. The
District has consulted with Dudek on SGMA compliance matters for the Basin since 2016.
Dudek previously assisted the District on two basin boundary modifications, a basin
prioritization assessment, significant communication and public outreach efforts and most
recently, the formation of a GSA for the Basin. Based on Dudek’s technical experience with
SGMA, knowledge of and familiarity with the Basin and past involvement in the District’s
SGMA compliance process, the District elected to enter into a contract for said professional
services. The District Board approved a total contract amount of $640,148 to be spread over 3.5
years. The District Board provided the General Manager with authority to manage the time and
materials contract such that annual costs do not exceed $200,000 without prior authorization
from the District Board. A copy of the agreement with Dudek is available upon request.
Staff recommends that the Agency Board ratify this action taken by the District on March 18,
2019.
Cohen & Burge LLP
Cohen & Burge, LLP has served as the District’s General Legal Counsel since 2010. Staff is
requesting that Cohen & Burge, LLP serve in the same capacity for the Agency. Attachment ‘A’
is a proposed contract amendment received from Cohen & Burge, LLP. This amendment
modifies the scope of legal services to include general legal services for the Agency. No other
modifications are proposed. These services would be provided to the Agency on an as-needed
basis.
Staff recommends Agency Board approve a Contract Amendment with Cohen & Burge, LLP for
general legal services in connection with the Agency’s requirement to comply with SGMA.
Brownstein Hyatt Farber Schreck, LLP
Brownstein Hyatt Farber Schreck, LLP (Brownstein) is one of the nation’s premier water law
practices with experience in every aspect of water rights, supply, use, distribution and policy.
Brownstein represents both public and private water producers, suppliers and providers,
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including municipalities, wholesale and retail water agencies and public utilities. Brownstein’s
Water Group includes more than 25 attorneys with specialized water practices and licenses
throughout the country and internationally, averaging more than 20 years of legal experience in
water.
Scott Slater, a member of Brownstein’s executive committee serves as special water counsel to
various groups including special districts. He has more than three decades of experience
representing clients in complex water and infrastructure matters, predominantly in the Western
United States. He was named one of the top 100 lawyers in California by the Los Angeles Daily
Journal, rated AV by Martindale Hubble, included among the Best Lawyers in America (20102018), and selected as Water Lawyer of the Year by Best Lawyers in 2014. He has developed
and implemented strategic initiatives in the most complicated settings in California, provided
transactional counseling, negotiated and drafted agreements, proposed legislation and
represented clients in groundwater litigation and stream adjudication. He is active in numerous
water adjudications and litigation matters and has a working knowledge of every adjudicated
groundwater basin in California. He also has knowledge of and involvement in the sustainable
management of groundwater in numerous counties.
Attached is a proposed Engagement Agreement and Conflict Waiver for Special Legal Services
with Brownstein Hyatt Farber Schreck, LLP. Staff recommends Agency Board approve the
agreement with Brownstein for special legal services to be utilized on an as needed basin in
connection with the Agency’s requirement to comply with SGMA.

FISCAL IMPACT:
All costs associated with the referenced professional consulting services are included in
District’s current fiscal year 2018/19 budget and have been included in the District’s proposed
fiscal year 2019/20 budget to be considered by the District Board for approval in June 2019.
Note that Dudek’s scope of work includes an evaluation, with the assistance of Raftelis, of the
various options for funding the GSP development. The evaluation is scheduled to begin within
the next several months.

ATTACHMENTS:
A. Contract Amendment Letter with Cohen & Burge, LLP.
B. Engagement Letter and Conflict Waiver with Brownstein Hyatt Farber Schreck, LLP
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COHEN & BURGE, LLP
ATTORNEYS AT LAW
699 Hampshire Road, Suite 207
Thousand Oaks, California 91361
Telephone: (805) 449-4200
Facsimile: (805) 449-4210

ROBERT M. COHEN
DARREN G. BURGE
STEVEN R. JENSEN
WALTER E. WENDELSTEIN
Of Counsel:
GORDON S. WRIGHT
GRANT T. BURTON

April 29, 2018
Nicholas Turner, General Manager
MONTECITO WATER DISTRICT
583 San Ysidro Road,
Montecito, CA 93108
Re:

Montecito Groundwater Basin Groundwater Sustainability Agency
General Counsel Services

Dear Mr. Turner:
Cohen & Burge, LLP was initially retained by Montecito Water District via a retainer
agreement dated November 4, 2010. On or about August 3, 2015, at the initiation of Montecito
Water District, the hourly rate under that retainer agreement was increased from $225 per hour to
$240 per hour via a letter executed by the District.
Montecito Water District has elected to become the groundwater sustainability agency
under the Sustainable Groundwater Management Act for the Montecito Groundwater Basin. By
this letter, Montecito Water District agrees that Cohen & Burge is requested to provide General
Counsel legal services for the Montecito Groundwater Basin Groundwater Sustainability Agency.
and that those services are added to the scope of services under the November 4, 2010 retainer
agreement, and August 3, 2015 modification of that agreement. Other than the change in the
scope of legal services detailed in this letter, all other terms of the November 4, 2010 and August
3, 2015 modification of that retainer agreement remain the same.
We have very much enjoyed working for Montecito Water District, and pride ourselves
on our responsiveness to the District’s needs. We look forward to providing similar services for
the Montecito Groundwater Basin Groundwater Sustainability Agency and assisting with the
implementation of the Sustainable Groundwater Management Act.
If this letter meets with the approval of Montecito Water District/Montecito Groundwater
Basin Groundwater Sustainability Agency, please sign where indicated, and return it to me by fax
or email, and in the enclosed envelope. If you have any questions, do not hesitate to contact me
at the telephone number indicated above.
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Nicholas Turner, General Manager
MONTECITO WATER DISTRICT
April 29, 2018
Page 2

Very truly yours,

ROBERT M. COHEN
encl. (Duplicate original, return envelope)
On behalf of Montecito Water District/Montecito Groundwater Basin Groundwater Sustainability
Agency, I agree to the change in scope of legal services of Cohen & Burge, LLP as set forth
above.

_________________________
Printed Name:
Title:
Date:
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Scott S. Slater
Attorney at Law
805.882.1420 tel
sslater@bhfs.com

April 25, 2019
VIA U.S. MAIL AND E-MAIL:
Montecito Water District
Nicholas Turner
583 San Ysidro Road
Santa Barbara, CA 93108

RE:

Engagement Agreement for Legal Services

Dear Nicholas Turner:
Thank you for selecting Brownstein Hyatt Farber Schreck, LLP (the "Firm") to serve as special counsel to
Montecito Water District ("Montecito Water District" or "you") in connection with the Sustainable
Groundwater Management Act (“SGMA”) and the preparation of a Groundwater Sustainability Plan. We
are very pleased and privileged to work with you, and we appreciate the opportunity to represent you. The
purpose of this engagement letter (the "Agreement") and the attached Standard Terms and Conditions
which are incorporated into this letter by this reference (the "Terms") is to outline the nature and scope of
the engagement and our respective responsibilities and expectations.
We are initiating this engagement for the preparation and development of a GSP in accordance with SGMA
along with strategic considerations applicable to the execution and implementation of a plan. As the matter
continues, it will be possible for the parties to consider modifying the scope of the representation and the
manner in which the firm is compensated for its services. That is, the firm is open to considering
alternative fee arrangements for a suite of services related to SGMA compliance.
Scope of Engagement: This Agreement and the Terms apply to the engagement described above as well
as future engagements with respect to which you ask the Firm to represent you, unless we execute a
separate agreement for one or more separate engagements. Services rendered to you prior to your
signing this Agreement are subject to the provisions of this Agreement and the Terms.
Staffing, Fees, Costs and Billing Arrangements: In the course of our representation, it is anticipated that I
will supervise and coordinate most of the work on this matter, with the assistance of any attorneys, land
use planners, paralegals, law clerks, legal assistants, and other staff working with me. My hourly rate is
being discounted to $595 an hour in consideration of the special circumstances of this representation. This
rate will be subject to annual adjustments in accordance with this agreement.
I will be the lead lawyer assigned to this matter and I can be reached directly at 805.882.1420 and via
email at sslater@bhfs.com. To best serve your interests, we may assign other attorneys affiliated with the
Firm to represent you if, in our judgment, that becomes necessary or desirable. We also may assign
attorneys who are independent contractors to the Firm and whose hourly billing rate will be passed on to
you with a factor for the firm’s overhead and profit.
Our fees are based primarily on the actual amount of time spent by our attorneys and other professionals
performing services for you, including attending, conducting or making, as applicable, telephone calls,
conferences, court appearances, research and investigations, traveling, and preparing letters, pleadings,

bhfs.com
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1021 Anacapa Street, 2nd Floor
Santa Barbara, California 93101-2711
main 805.963.7000
Brownstein Hyatt Farber Schreck, LLP

Montecito Water District
April 25, 2019
Page 2

briefs, agreements, and other documents. We will bill for our services at our applicable hourly billing rates
in effect at the time we render the services, which are available upon request. In the course of providing
services to you, it may be necessary for us to incur certain costs. You agree to reimburse us in
accordance with the Terms for all reasonable costs that we actually incur and for the Firm’s administrative
fee. For more information on billing, including third party and other costs for which you will be billed, rate
changes and other factors affecting fees and other charges, please refer to the Terms.
Billing Period and Payments: We will bill you on a monthly basis or such other periodic basis as we may
determine. Except as otherwise set forth herein, you agree to make payment of all outstanding fees and
costs within 30 days of your receipt of a billing statement. We reserve the right to charge interest on
overdue amounts at the rate of 1.5% per month, or the maximum interest rate permitted by law, whichever
is less, from the date due until paid. You agree to pay such interest on the outstanding balance in addition
to the balance of fees and expenses due.
Retainer Deposit: Given your relationship with the Firm, we agree to waive an upfront deposit for this
matter, and you agree to pay our bills timely pursuant to the Terms. We reserve the right to require a
deposit in the future if we feel that circumstances warrant it, and in such event you agree to post such a
deposit.
Conflicts of Interest: We have conducted a search in our conflicts database of your name and the names
of your owners, principals and affiliates and all adverse parties and their owners, principals and affiliates
that you provided to us, as applicable. You have agreed to waive the actual or potential conflicts of interest
as set forth in the attached conflict waiver letter. To help us continue to assess conflicts, however, we will
depend on you to keep us advised of changes in Montecito Water District’s owners, principals, affiliates
and potential adverse parties that might affect our analysis of actual or potential conflict of interests.
Complete Agreement: This Agreement and the Terms contain all the terms and provisions of and related
to our engagement. This Agreement and the Terms may only be amended in a writing signed by a
representative of the Firm and you.
If you agree with the terms and provisions of this Agreement and the Terms, please countersign this letter
where indicated below and return it to us at your earliest opportunity. If you have any questions, please
feel free to contact me or a member of our team.
Sincerely,
BROWNSTEIN HYATT FARBER SCHRECK, LLP

By:
Scott S. Slater

Section 7-E
Page 7

Montecito Water District
April 25, 2019
Page 3

Acceptance of Agreement and Standard Terms and Conditions:
The undersigned entity represents and warrants that it has the power and authority and that the individual
signing on its behalf below has been authorized to enter into and sign this Agreement. The undersigned
does hereby engage Brownstein Hyatt Farber Schreck, LLP in accordance with the terms of this
Agreement and the attached Standard Terms and Conditions, effective as of the date of this Agreement.
MONTECITO WATER DISTRICT

By:
Name: Nicholas Turner
Its:
General Manager
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BROWNSTEIN HYATT FARBER SCHRECK, LLP
STANDARD TERMS AND CONDITIONS
Duties of the Parties: Brownstein Hyatt Farber Schreck, LLP
(the “Firm”) agrees to represent you in accordance with the
accompanying Engagement Agreement for Legal Services (the
“Agreement”) and these Standard Terms and Conditions (the
“Terms”). You agree to fully cooperate with us, be open and
truthful, provide us with complete information pertaining to the
representation, keep us informed of developments, promptly
respond to our inquiries and communications, and pay our bills
in a timely manner.
Fees: We record time in 6-minute increments unless other
arrangements are made, and our billing statements will be
based on time recorded in those increments. You agree to pay
our fees based on time expended on your behalf, computed on
an hourly basis at our then applicable rates for this
engagement for the applicable attorneys and staff assigned to
the matter. Generally speaking, these hourly rates currently
are, with limited exceptions, as follows:
Shareholders:
Counsel:
Associates:
Lit Support Analysts:
Land Use Planners:
Paralegals:
Law Clerks:
Legal Assistants:

From
From
From
From
From
From
From
From

$410
$365
$290
$205
$225
$150
$225
$ 95

to
to
to
to
to
to
to
to

$1,315 per hour
$1,195 per hour
$ 530 per hour
$ 365 per hour
$ 450 per hour
$ 355 per hour
$ 295 per hour
$ 280 per hour

We change our rates, as well as our other standard charges,
from time to time (typically on January 1 of a calendar year), to
reflect competitive or market conditions, inflation, changes in
attorney seniority or status, changes to our rates generally,
changes in the nature or scope of the services performed and
other factors. Unless otherwise agreed to in writing, you agree
that any new rates or charges apply prospectively to all matters
then being handled by the Firm for you. You agree to pay all
fees billed at the then-current rates. Individual rate changes will
be reflected in the first billing statement that includes the new
rates and will be evident from the information you receive with
each bill.
Outside Contract Attorneys and Legal Assistants: You agree
that we may utilize contract attorneys and legal assistants who
are supervised by our attorneys but not employed by the Firm,
and who may reside inside or outside of the United States.
Contract attorneys typically will be billed at the rates of the
attorneys at the firm who provide a comparable, applicable
level of service, if not otherwise agreed to in writing.
In-House Costs and External Expenses: In addition to fees
incurred for legal work, your statement will include other
charges and costs, some of which are summarized below, that
you agree to pay.
Charges for long distance telephone calls, in-office copying,
ordinary postage, and deliveries made by in-house staff are
covered by an administrative fee, currently calculated at 2.5%
of fees incurred. This administrative fee is charged in lieu of
itemizing those costs.
Other costs which you agree to pay include, but are not limited
to: computer-assisted legal research; third party vendor fees
(including
document
copying,
transcript
production,
depositions, e-discovery file processing, and trial preparation
materials); messenger and other delivery fees; the cost of
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licensing and installing special computer applications used to
manage your case; secretarial overtime (when required by the
urgency of your matter); extraordinary administrative, technical
or accounting support; professional mediator, arbitrator, and/or
special master fees; other vendor costs; and reasonable
expenses for travel, meals and hotel accommodations.
For Litigation matters that involve e-Discovery tasks of
processing and reviewing electronic data requiring the Firm to
host data in excess of 5 gigabytes (“GB”), we will bill you $10
per hosted GB per month, which may be more than the Firm’s
direct cost to account for overhead and related expenses.
These hosting charges may continue to be billed for as long as
we continue to host the data in an active server environment.
We may select experts, consultants and investigators who in
our judgment are necessary to aid in the preparation of your
matter. We will inform you of the persons selected and their
charges. You authorize us to incur all reasonable costs and to
hire such experts, consultants and investigators, and you
agree to pay these expenses.
At our discretion, all costs may be included on your statement
or billed directly to you. We may also require that you advance
to us the estimated amount for such items prior to our incurring
them on your behalf. You agree to pay such costs, and we
assume no obligation to advance any costs on your behalf or
to pay vendors, experts, consultants or other third parties we
engage on your behalf.
Estimates Not Binding: It is often impractical to determine in
advance the amount of time and effort that will be needed to
complete all the necessary work on a matter or the total
amount of fees, charges, and costs that may be incurred.
Additionally, if any estimates or budgets are provided, they
may need to be adjusted upward or downward in response to
changing circumstances. Accordingly, unless otherwise
expressly agreed in writing, our estimates and budgets are not
intended to be binding, are subject to unforeseen or
unanticipated circumstances, and do not limit or “cap” our fees
and other charges or costs.
No Guarantees: Comments or expressions of opinion about
the potential outcome of your matter or any phase thereof are
expressions of opinion only. We cannot guarantee the
outcome or make any promises in that regard. Unless
otherwise specifically agreed in writing, our fees are not
contingent upon the outcome or completion of a matter.
Billing Disputes: You agree to inform us of any dispute you
may have with respect to a billing statement within ten (10)
days of the statement date. Even if you dispute a portion of a
billing statement, you agree to pay the undisputed portion
within 30 days of your receipt of the statement. You will be
responsible for any costs of collection incurred by the Firm,
including reasonable attorneys’ and paralegals’ fees and costs.
Retainer Deposits: You agree to pay advance fee deposits in
accordance with the provisions of the Agreement and the
Terms. In addition, for matters involving litigation, arbitration, or
adjudication of disputes in other tribunals, we reserve the right
to request from you an additional deposit before trial or hearing
in an amount reflective of the anticipated fees and costs of that
proceeding. You agree to timely provide such a deposit. If you
do not provide this deposit, we shall have the right to withdraw
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from this representation, consistent with our obligations under
applicable law and the rules of professional conduct, and you
agree not to oppose our withdrawal.

Except to the extent limited by applicable law or rules of
professional conduct, we may also withdraw from this
representation at any time. We may withdraw, by way of
example, if:

Responses to Auditors’ Inquiries: We are frequently asked to
provide information to third-party auditing firms regarding legal
matters of our clients. We respond to those inquiries with the
same level of care that we use to handle our clients’ other legal
work, and we will charge for these services at the hourly rates
applicable to your engagement. When an auditing firm
requests information on your behalf, that request will be
deemed to be your consent for us to disclose the requested
information to that auditing firm and to bill for those services.
Permission to List the Company as a Client: Occasionally, we
may provide lists of representative clients or matters to legal or
other publications and may use our clients’ names or a
description of their matters in marketing materials. Unless you
instruct otherwise, you agree that such use is acceptable.
Communications and Special Requirements: During the course
of our engagement, we may exchange emails and electronic
versions of documents with you using commercially available
software. Such communications are occasionally victimized by
the creation and dissemination of viruses and other destructive
electronic programs and hackers who compromise the privacy
of electronic communications. Our virus scanning software
may also occasionally reject a communication that you send to
us, or we may send you a message that is rejected by your
system. Although infrequent, these occurrences are to be
expected as part of the ordinary course of business.
Accordingly, we cannot guarantee that our communications
and documents will always be virus-free or immune from
invasions of expected privacy. If for these or other reasons you
would prefer or require that we not use electronic
communications or that we follow special instructions or
encrypt emails or other communications, you should promptly
advise in writing those working on your matters of such
preferences or requirements.
Ownership of Records and Files: You understand and agree
that your client file consists of any correspondence, legal
memoranda, pleadings, agreements, or other documents that
the Firm retains in its electronic document management
system, which is duplicated in hard copy. It is our policy to
destroy all client files (including all documents and materials
therein) no less than eight years following completion of each
matter. This file destruction procedure is automatic, and you
will not receive further notice prior to the destruction of these
files. Accordingly, we advise you to maintain your own files
relating to the matters which we are handling. Alternatively,
you may request, prior to our scheduled destruction date, that
we deliver all or certain portions of these client files to you
rather than destroying them.
Termination: You may terminate our services at any time. If
you choose to do so, you agree to give us prompt notice of the
termination. Upon such termination, you will remain obligated
to pay for all services rendered and costs paid or incurred on
your behalf before the termination or which are reasonably
necessary thereafter. If we are attorneys of record in any
proceeding, you agree to promptly execute and return to us
appropriate documents effecting our substitution or withdrawal.
We will promptly return to you any remaining balance of your
retainer as well as a copy of your client file, as described
above.

•

You fail to fulfill an obligation to the Firm or to honor
the terms of the Agreement or these Terms, such as
by failing to pay our statements or to post deposits in
a timely manner;

•

You make it unreasonably difficult to represent you;

•

Our continued representation of you will result in an
unreasonable financial burden on the Firm; or

•

Facts or circumstances arise that, in our view, render
our continuing representation unlawful or unethical.

If we elect to withdraw, you agree to take all steps reasonably
necessary to free us of any obligation to perform further
services. Notwithstanding such withdrawal, you will remain
obligated to pay us for all services provided and to reimburse
us for all costs paid or incurred on your behalf before the
termination or which are reasonably necessary thereafter.
Our representation of you will be considered terminated at the
earliest of your termination of our representation, our
withdrawal from our representation of you, or the substantial
completion of our work for you (as may be evidenced by a final
bill, by a substantial period of inactivity, or otherwise).
Disputes: Any controversy or claim arising out of or relating to
fees and costs incurred under the Agreement and these Terms
shall be resolved pursuant to the California Business and
Professions Code section 6200 et seq. All other disputes
arising out of or relating to the Agreement and these Terms
shall be resolved in a binding arbitration administered by JAMS
pursuant to its Comprehensive Arbitration Rules and
Procedures. The arbitration will take place in, and be
administered in accordance with the laws of, the State of
California. The arbitrator shall award the substantially
prevailing party its reasonable attorney fees and costs, and
judgment on the award may be entered by a court of
competent jurisdiction.
Interpretation and Effective Date: The Agreement and these
Terms supersede all other prior and contemporaneous written
and oral agreements and understanding between us, including
any outside counsel guidelines or service level agreements, or
the like, that you adopt, unless such outside counsel guidelines
or service level agreements have been provided to us prior to
the date of the Agreement or unless the Agreement and these
Terms have been made expressly subject thereto. You
acknowledge that no promises have been made to you by us
other than those in the Agreement and these Terms. In the
event that these Terms conflict with the Agreement, the
Agreement will govern. If any provision of these Terms or the
Agreement is found unenforceable, the remaining provisions
will remain in effect. If the Agreement does not take effect for
any reason, you will still be required to pay us the reasonable
value of any services we performed for you and all costs
actually and reasonably incurred on your behalf.
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Scott S. Slater
Attorney at Law
805.882.1420 tel
sslater@bhfs.com

April 25, 2019
Nicholas Turner
General Manager
Montecito Water District
583 San Ysidro Road
Santa Barbara, CA 93108

RE:

Waiver of Conflict of Interest - Consultation, Disclosure, Informed Consent

Dear Nicholas:
This letter requests a waiver from Montecito Water District (the “District” or “you”) with regard to conflicts
of interest involving Brownstein Hyatt Farber Schreck, LLP’s (“Brownstein” or the “Firm”) representation in
connection with the transactions described in detail below. In accordance with the obligations placed on us
by the Rules of Professional Conduct, we ask that you review this letter and carefully consider the risks and
benefits of proceeding with Brownstein’s representation in this regard.
The Proposed Representation:
The District desires to engage us as special counsel expressly for the sole purpose of providing counsel in
support of the preparation and implementation of a groundwater sustainability plan (“GSP”) by the District
for the Montecito Groundwater Basin (“Basin”) as required by the Sustainable Groundwater Management
Act (“SGMA”) (the “SGMA Matter”). The State of California has identified the Basin as a “medium priority”
groundwater basin requiring the completion of a GSP.
The Existing and Future Representations:
Brownstein represents the Central Coast Water Authority (“CCWA”), of which the District is a member, in
various legal matters, including water management, use and distribution issues involving the District and
the areas within the Basin serviced by the District, as well as issues pertaining to water use and transfer
agreements between the District and various other members of CCWA. We are requesting this conflict
waiver from CCWA and the District to allow Brownstein to represent the District solely on the SGMA Matter
while continuing to represent CCWA on all existing and future matters pertaining to the creation,
maintenance, management and supply of water resources within the North County, Santa Ynez Valley, and
the South Coast areas of Santa Barbara County according to its mandate.
In addition, Brownstein represents the Santa Ynez River Water Conservation District, Improvement District
No. 1 (“ID#1”), in connection with numerous matters including, but not limited to, the Santa Ynez River, the
Santa Ynez Groundwater Basin, the Cachuma Operation and Maintenance Board (“COMB”), and the
Cachuma Project. The representation of ID#1 has been adverse to the District from time to time, as they
both share water from a common water source, are member agencies of COMB and are Cachuma
Member Units in the Cachuma Project. However, the scope of the SGMA Matter for the District has no
bearing or relationship to the Santa Ynez Groundwater Basin and Santa Ynez River Watershed as both are
in a distant and hydrologically distinct groundwater basin and watershed. The representation of the District
on the unrelated SGMA Matter will be disclosed to ID#1. We are requesting this conflict waiver from ID#1
1021 Anacapa Street, 2nd Floor
Santa Barbara, California 93101-2711
main 805.963.7000
bhfs.com
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and the District to enable Brownstein to represent the District solely on the SGMA Matter while it continues
to represent ID#1 in all existing and future matters related to the Santa Ynez River or otherwise.
In addition, Brownstein represents the Alisal Guest Ranch (“Alisal”), in connection with the Alisal’s
diversions from the Santa Ynez River. The scope of the SGMA Matter for the District has no bearing or
relationship to the Santa Ynez River as both are in a distant and hydrologically distinct groundwater basin
and watershed. However, as is the case with ID#1, in the event of a dispute between or among all
claimants to the Santa Ynez River, including the Alisal and the District, there is a potential for a conflict of
interest between them. In such an event, our representation of the District would be limited and not include
any dispute with the Alisal.
Brownstein currently represents and has represented the Magness Investment Group on various legal
matters, including recently concluded representations involving due diligence for two polo properties (200
Lambert Road and 201 Toro Canyon) located in the Carpinteria/Toro Canyon area, and in connection with
which we provided advice pertaining to the potential impact of the District’s implementation of SGMA with
respect to fees, reporting, and increased regulation of groundwater. The 200 Lambert Road property
currently receives potable and non-potable water supplies from the District. The polo fields are irrigated
with non-potable water served directly from a District-owned well located on 200 Lambert Road. The 201
Toro Canyon property is not currently connected to the District’s water supply, but at this time, uses
groundwater from the Basin to meet its water demands.
Additionally, present and prospective clients of the firm, as well as attorneys employed by Brownstein own
land within the boundaries of the Basin. SGMA declares that it has no effect on common law water rights
(Water Code § 10720.5(b) and any Groundwater Sustainability Plan (“GSP”) will have to adhere to this
requirement. However, it is possible that disputes between the District and landowners may arise in the
future regarding implementation of a GSP or other exercise of power pursuant to SGMA. Litigation may
also arise between the District and landowners regarding the respective parties’ rights in and to the Basin.
Consequently, we can address the potential of defending the District in defending a SGMA GSP at a later
date and if requested to do so, would provide an additional retainer agreement related to the defense of the
District.
Finally, from time to time, the Firm has represented businesses and individuals before the District in
connection with real estate and land use matters that may require the advice, consent and approval of the
District. We request that the District waive any existing or potential legal conflict associated with
representation of landowners and businesses, and with self-representation by any Brownstein attorneys
who own property within the boundaries of the Basin, in relation to the District’s policies, ordinances,
decisions, and water service that currently exist and that may be established from time to time with the
exception of policies, Ordinances, decisions and water service that currently exist and that may be
established, relating to SGMA matters. By providing the requested waiver, we may continue to represent
both the District in the SGMA Matter and Firm clients and attorneys in the manner indicated above without
the need to seek additional waivers from the District.
For the purposes of this letter, the existing and potential future clients referenced under the Existing and
Future Representations section of this letter will be referred to collectively as the “Other Clients”, and the
matters referenced wherein we represent or may represent the Other Clients as the “Other Matters”.
Analysis under the Ethics Rules:
Our representation of the District in the SGMA Matter and our existing and potential future representations
of the Other Clients in the Other Matters arguably constitutes a conflict of interest under the applicable
Rules of Professional Conduct. Under the Rules of Professional Conduct, we may not represent a client in
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a manner that is adverse to another client unless both clients agree to the proposed representation after
being adequately informed, in writing, of the relevant circumstances and the material, reasonably
foreseeable ways that the conflict could have adverse effects on their interests.
You should consider whether there is any material risk that Brownstein will be less zealous or eager on
your behalf due to Brownstein’s existing or potential future representations of the Other Clients in the Other
Matters, or whether the professional judgment of Brownstein attorneys working on your matter could be
affected by the interests of the Other Clients. We do not believe that our present, ongoing or potential
future representations of the Other Clients in the Other Matters will limit or adversely affect our
representation of the District in the SGMA Matter, or, likewise, that our representation of the District in the
SGMA Matter will limit to any extent or adversely affect in any way our present, ongoing or potential future
representations of the Other Clients in the Other Matters. Therefore, we are requesting this written conflict
waiver so that we may continue to represent the District and the Other Clients, respectively, in connection
with the matters as described above without the need to seek additional waivers from the District. The
District will be represented by other counsel where the Firm represents the Other Clients adverse to the
District concerning Other Matters, and the Other Clients will be represented by other counsel other than the
Firm in the SGMA Matter. We will continue to represent the Other Clients in matters that are unrelated to
our representation of the District and also to represent the District in the SGMA Matter.
There is also a possibility that litigation could develop between the District and the Other Clients regarding
the SGMA Matter, or between the District and the Other Clients related to the Other Matters. In the event
of threatened litigation, we will further evaluate potential conflicts associated with that litigation at that time.
Should litigation or a dispute arise between the District and the Other Clients in connection with the Other
Matters, Brownstein will not represent either the District or the Other Clients in in that litigation. However,
should litigation or a dispute arise in connection with the Other Matters, we will not be obligated, and you
agree you will not seek for us to withdraw from representing the Other Clients in non-litigated Other Matters
unrelated to the SGMA matter.
Independent Advice:
If you have any questions or concerns about the circumstances described herein, please contact me. We
also recommend that you seek independent counsel regarding the effect of this letter. You are free to seek
the advice of independent counsel at any time following your execution of this letter. If you determine,
based on the advice of your independent counsel or otherwise, that our representation as described herein
will be detrimental to your interests, you should not consent to it.
If you wish to consent to this waiver after such review as you believe appropriate, please sign a copy of it in
the space provided and return it to the undersigned. Your execution of this letter will confirm that we have
provided you with adequate information and explanation about the material risks of our proposed
representation.
Sincerely,

Scott S. Slater
SSS:eac
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READ AND AGREED TO THIS _____ DAY OF ____________, 2019.
MONTECITO WATER DISTRICT
By:

_________________________

Its:

_________________________
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